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QUESTION PRESENTED

Congress passed the Fair Debt Collection Practices
Act (FDCPA) to “eliminate abusive debt collection prac-
tices by debt collectors.” 15 U.S.C. 1692(e). Under the
FDCPA, the term “debt collector” is defined as “any per-
son * * * who regularly collects or attempts to collect, di-
rectly or indirectly, debts owed or due * * * another.” 15
U.S.C. 1692a(6).

This case presents a clear and entrenched conflict re-
garding whether the FDCPA applies in the foreclosure
context. In the decision below, the Tenth Circuit, siding
with the Ninth Circuit, held that non-judicial foreclosures
are not covered by the FDCPA; in doing so, the panel
acknowledged the issue has “divided the circuits,” and it
expressly rejected the “contrary position” of multiple
courts of appeals and state high courts. This holding was
the sole basis of the decision below, and it arises on the
precise fact-pattern that has generated extensive “confu-
sion” and hundreds of conflicting decisions. This case is
the perfect vehicle for resolving the widespread disagree-
ment over this important issue.

The question presented is:

Whether the FDCPA applies to non-judicial foreclo-
sure proceedings.
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PARTIES TO THE PROCEEDING BELOW

Petitioner is Dennis Obduskey, the appellant below
and plaintiff in the district court.

Respondent is McCarthy & Holthus LLP, an appellee
below and defendant in the district court.

Wells Fargo Bank, N.A., and Wells Fargo & Company
were appellees below and defendants in the district court,
but are not parties to the claims at issue in this petition.
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DENNIS OBDUSKEY, PETITIONER
v.

McCARTHY & HOLTHUS LLP

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

Dennis Obduskey respectfully petitions for a writ of
certiorari to review the judgment of the United States
Court of Appeals for the Tenth Circuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra, la-
13a) is reported at 879 F.3d 1216. The opinion of the dis-
trict court (App., infra, 14a-32a) is unreported but availa-
ble at 2016 WL 4091174.

JURISDICTION

The judgment of the court of appeals was entered on
January 19, 2018. The jurisdiction of this Court is invoked
under 28 U.S.C. 1254(1).
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STATUTORY PROVISIONS INVOLVED

The relevant provisions of the Fair Debt Collection
Practices Act (FDCPA), 15 U.S.C. 1692-1692p, are repro-
duced in the appendix to this petition (App., infra, 33a-
37a).

INTRODUCTION

This case presents an important and recurring ques-
tion of statutory construction that has squarely divided
the lower courts. According to the Tenth Circuit, the
FDCPA does not apply to non-judicial foreclosure pro-
ceedings. In so holding, the court sided with a split panel
of the Ninth Circuit, and openly rejected the contrary de-
cisions of multiple courts of appeals and two state su-
preme courts.

While the merits of this issue are hotly contested,
there is no dispute about the existence of a clear and in-
tractable conflict. All sides agree that this binary question
of federal law has divided the circuits, and these courts
have split after exhaustively considering each side of the
debate. The confusion is extraordinary and entrenched:
the question has generated over a hundred conflicting de-
cisions and an acknowledged split among multiple appel-
late courts. There is no hope of the dispute dissipating on
its own.

And the importance of the issue is difficult to over-
state. Mortgage debt comprises roughly two-thirds of
household debt in the United States, totaling over $8 tril-
lion, and tens of thousands of foreclosures are initiated
every month.' In 2016 alone, nearly 400,000 homes were
lost to foreclosure, including about 200,000 in non-judicial

! Federal Reserve Bank of New York, Quarterly Report on Housh-
old Debt & Credit (May 2017).



foreclosure States, and approximately 330,000 homes
were in some stage of foreclosure at year’s end.

This threshold legal question determines whether
homeowners may invoke the FDCPA’s protections in this
critical context. See Consumer Financial Protection Bu-
reau, Fair Debt Collection Practices Annual Report 2013
27 (Mar. 20, 2013) (recognizing the issue’s importance and
the “divi[sion] among the courts”). Yet after dozens of de-
cisions debating the question, the courts remain hope-
lessly deadlocked. This confusion will persist without this
Court’s intervention.

The Court denied review on this question earlier this
Term, but in a case presenting a host of vehicle concerns.
See Part C, infra. This case does not implicate a single
one of those objections, and it is tailor-made for ending
the overwhelming flood of cases on this issue. The present
conflict is intolerable and it urgently needs an answer. Be-
cause this case presents an optimal vehicle for resolving
this significant issue of federal law, the petition should be
granted.

STATEMENT

1. a. Congress enacted the FDCPA in response to
“abundant evidence of the use of abusive, deceptive, and
unfair debt collection practices.” 15 U.S.C. 1692(a). It rec-
ognized this abuse as “a widespread and serious national
problem,” and it declared that a “primary” cause of the
trouble was “the lack of meaningful legislation on the
State level.” S. Rep. No. 382, 95th Cong., 1st Sess. 2
(1977). Because “[e]xisting laws and procedures” proved
“inadequate to protect consumers” (15 U.S.C. 1692(b)),

Z See http://www.corelogic.com/research/foreclosure-report/na-
tional-foreclosure-report-december-2016.pdf.



Congress sought to impose baseline, comprehensive pro-
tections against debt-collector misconduct. 15 U.S.C.
1692(e).

Those protections took the form of “open-ended pro-
hibitions,” together with non-exhaustive lists of specific
forbidden practices. Jerman v. Carlisle, McNellie, Rini,
Kramer & Ulrich LPA, 559 U.S. 573, 587 (2010); cf. S.
Rep. No. 95-382, at 4. The Act targeted everything from
aggression and violence (e.g., 15 U.S.C. 1692d(1), (2)), to
the use of “false or misleading representations,” including
misstating the “character, amount, or legal status of the
debt,” employing “deceptive means to collect” a debt, or
demanding amounts not “expressly authorized by the
agreement creating the debt or permitted by law” (15
U.S.C. 1692e(2), (10), 1692f(1)). See, e.g., Heintz v. Jen-
kins, 514 U.S. 291, 292 (1995) (explaining the general pro-
hibitions). The FDCPA also mandated a process for debt
collectors to provide consumers notice of their alleged
debts; this process granted consumers a specific right to
dispute those debts, and required debt collectors to “cease
collection of the debt” pending validation. 15 U.S.C.
1692¢g.

b. The FDPCA regulates solely the conduct of profes-
sional “debt collectors.” The Act broadly defines “debt
collector” as “any person who uses any instrumentality of
interstate commerce or the mails in any business the prin-
cipal purpose of which is the collection of any debts, or
who regularly collects or attempts to collect, directly or
indirectly, debts owed or due or asserted to be owed or
due another.” 15 U.S.C. 1692a(6).> Any person meeting

3 The Act also broadly defines “debt”: the term “means any obliga-
tion or alleged obligation of a consumer to pay money arising out of a
transaction in which the money, property, insurance, or services
which are the subject of the transaction are primarily for personal,



that definition is subject to the full panoply of the
FDCPA'’s restrictions.

The Act further expands its coverage with an addi-
tional definition: “For purposes of section 1692f(6) of this
title,” the “term [‘debt collector’] also includes any person
who uses any instrumentality of interstate commerce or
the mails in any business the principal purpose of which is
the enforcement of security interests.” 15 U.S.C. 1692a(6)
(emphasis added). Section 1692(6), in turn, regulates con-
duct typical of repossession agents (i.e., the classic “repo
men”):

Taking or threatening to take any non-judicial action
to effect dispossession or disablement of property if—

(A) there is no present right to possession of the
property claimed as collateral through an enforcea-
ble security interest;

(B) there is no present intention to take possession
of the property; or

(C) the property is exempt by law from such dis-
possession or disablement.
15 U.S.C. 1692f(6). The Act does not textually exclude
those qualifying under both definitions (the general and
the additional) from the Act’s general prohibitions.

This two-part definition of “debt collector” is followed
by a list exempting six groups from the Act’s coverage.
See 15 U.S.C. 1692a(6)(A)-(F). That list does not include
those pursuing foreclosures or enforcing other security
interests.

2. In 2007, petitioner obtained a $329,940 home loan
from Magnus Financial Corporation. App., infra, 2a. At

family, or household purposes, whether or not such obligation has
been reduced to judgment.” 15 U.S.C. 1692a(5).



some point, the loan was transferred to other entities, and
Wells Fargo Bank, N.A., began servicing the loan. Id. at
15a. Wells Fargo has since “‘claimed numerous different
owners of the note.”” Id. at 15a, 19a.

Between 2008 and 2012, Wells Fargo offered peti-
tioner a variety of loan modifications. App., mnfra, 15a.
During that period, petitioner made 12 “trial payments”
under three different modification offers. But rather than
process the new loan modification, Wells Fargo “accepted
the payments and applied them as ‘late payments on the
account and for other unspecified fees.” Ibid. Petitioner
received mixed communications from Wells Fargo
throughout this time, including ““opposing messages [re-
ceived] within days of each other.” Ibid. Petitioner sub-
mitted complaints about Wells Fargo’s conduct to the
Federal Trade Commission. /d. at 15a-16a.

In 2009, petitioner defaulted on his loan, and Wells
Fargo began non-judicial foreclosure proceedings. App.,
mfra, 2a, 15a. Over the next six years, Wells Fargo initi-
ated multiple foreclosure attempts, but none were com-
pleted. Id. at 2a, 15a. It eventually retained respondent, a
law firm, to pursue a foreclosure of petitioner’s property.
Id. at 2a, 16a. Respondent sent petitioner an “undated”
later in August 2014. Id. at 16a. It declared that respond-
ent “may be considered a debt collector attempting to col-
lect a debt,” and “any information obtained will be used
for that purpose.” C.A. Supp. App. 127 (capitalization al-
tered); App., infra, 2a, 20a-21a. It advised petitioner of its
intent to seek a non-judicial foreclosure, announced “the
total amount of the debt currently owed,” explained that
“interest, late charges, and other charges” may increase
“the amount due on the day you pay,” instructed that
“[t]he current creditor to whom the debt/loan is owed is[]
Wells Fargo Bank, N.A.,” and declared that it would “as-
sume this debt to be valid unless [petitioner] dispute[s] its



validity, or any part of it, within 30 days after receiving
this notice.” C.A. Supp. App. 127; App., infra, 2a.

Petitioner responded to the letter with multiple objec-
tions. App., infra, 2a, 16a; C.A. Supp. App. 124-125. He
contested the alleged amount of the debt, and invoked the
FDCPA'’s debt-validation procedures, which required re-
spondent to cease all collection activity until confirming
the validity of the debt and providing the necessary docu-
mentation to petitioner. App., infra, 2a, 16a; see also 15
U.S.C. 1692¢g(a)-(b). Instead of validating the debt, re-
spondent initiated a new foreclosure action in May 2015.
App., mnfra, 2a. In response, petitioner filed a complaint
with the Consumer Financial Protection Bureau objecting
to respondent’s conduct. Id. at 16a.

3. In August 2015, petitioner filed this suit against re-
spondent and Wells Fargo, asserting claims under the
FDCPA and Colorado state law. App., infra, 2a-3a, 16a.
As relevant here, petitioner alleged that respondent was
a debt collector, and its conduct violated multiple provi-
sions of the FDCPA, including the debt-validation re-
quirements of Section 1692g. Id. at 4a & n.2, 18a.

Respondent moved to dismiss, and the district court
granted the motion. App., infra, 14a-32a. As the sole basis
for dismissal, the district court found that “the FDCPA
does not apply to non-judicial foreclosures.” Id. at 20a-
21a. The court noted that “[n]ot all courts have agreed” on
the issue, but it declared that “the majority” have decided
“foreclosure activities are outside the scope of the
FDCPA.” Id. at 20a. It accordingly rejected “cases out-
side of this district” reaching the opposite conclusion
(ibid.), and dismissed the case against respondent. Id. at
21a, 32a.

4. A unanimous panel of the Tenth Circuit affirmed.
App., infra, 1a-13a.



Like the district court, the court of appeals recognized
the stark disagreement over the question presented.
App., infra, 3a, 5a. In order to “settle this confusion,” it
requested “supplemental briefing on the issue,” and ulti-
mately “h[eld] that the FDCPA does not apply to non-ju-
dicial foreclosure proceedings.” Id. at 3a, ba-12a.

Before squarely addressing the dispositive issue, the
court first cleared the path for a clean disposition. App.,
mfra, ba. It initially rejected respondent’s argument that
petitioner had “failed to adequately allege a claim against
it under the FDCPA.” Ibid. At a minimum, the court
found, petitioner “has sufficiently pled that [respondent]
failed to verify [petitioner’s] debt after it was disputed, in
violation of § 1692g.” Ibid. It likewise rejected respond-
ent’s argument—*“claimed for the first time in oral argu-
ment”’—that petitioner had somehow “waived the
FDCPA claim against it.” Ibid. On the contrary, the court
explained, petitioner “specifically argue[d] in his opening
brief that [respondent] ‘violated the FDCPA by ignoring
[a] valid written request related to verification of the debt
and continued to collect.”” 1bid.*

Turning to the key issue, the court noted that
“[w]hether the FDCPA applies to non-judicial foreclosure
proceedings has divided the circuits.” App., infra, 5a. It

* The panel also affirmed the lower court’s dismissal of petitioner’s
claims against Wells Fargo. As each court found, “[t]he FDCPA ex-
cludes ‘any person collecting or attempting to collect any debt * *
* which was not in default at the time it was obtained by such per-
son.” App., infra, 4a (quoting 15 U.S.C. 1692a(6)(F)); id. at 18a. Ac-
cording to the panel, while it was unclear when (or if) Wells Fargo
acquired the loan itself, petitioner “admit[ted] that Wells Fargo be-
gan servicing the loan before he went into default.” Id. at 4a-5a; see
also id. at 19a. That pre-default activity excluded Wells Fargo as a
“debt collector” under the FDCPA. Id. at 5a, 19a-20a. Petitioner is
not challenging that determination here.



stated that the “Ninth Circuit, along with numerous dis-
trict courts, has held that non-judicial foreclosure pro-
ceedings are not covered under the FDCPA” (id. at 5a),
while “[t]he Fourth, Fifth, and Sixth Circuits, as well as
the Colorado Supreme Court,” have taken the opposite
position. /d. at 5a-6a (citing Wilson v. Draper & Goldberg,
P.L.L.C.,443 F.3d 373 (4th Cir. 2006), Kaltenbach v. Rich-
ards, 464 F.3d 524 (5th Cir. 2006), Glazer v. Chase Home
Fin. LLC, 704 F.3d 453 (6th Cir. 2013), and Shapiro &
Meinhold v. Zartman, 823 P.2d 120 (Colo. 1992)). The
panel also flagged conflicting decisions and “confusion” in
the District of Colorado, emphasizing the need “to provide
clarity in this circuit.” Id. at 3a, 6a & n.3.

The panel started its analysis with the “plain language
of the FDCPA.” App., infra, ba-6a. Agreeing with the
Ninth Circuit, the panel reasoned that “debt is synony-
mous with ‘money,” and the FDCPA applies ““‘only when
an entity is attempting to collect’ money.” Id. at 7a (quot-
ing Ho v. ReconTrust Co., NA, 858 F.3d 568, 571-572 (9th
Cir. 2017)). Because non-judicial foreclosures do not obli-
gate consumers “to pay money,” the panel reasoned,
such foreclosures are “not covered under the FDCPA.”
Ibid.

In reaching this conclusion, the panel expressly re-
jected “the Sixth Circuit’s decision in Glazer.” App., infra,
8a (quoting Glazer’s “contrary” holding that “‘every mort-
gage foreclosure’ * * * is undertaken for the very purpose
of obtaining payment on the underlying debt, either by
persuasion * * * or compulsion’). According to the panel,
this “contrary position” fails because non-judicial foreclo-
sure does not permit collection ““personally against the
mortgagor.” Ibid. While a creditor could “collect a defi-
ciency” in a “separate action” after the “non-judicial fore-
closure sale” (id. at 8a-9a (citing Colorado law)), the fore-
closure itself “only allows ‘the trustee to obtain proceeds
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from the sale of the foreclosed property, and no more’”
(id. at 9a). The panel thus found that it did not qualify as
a “direct[] or indirect[]” attempt (15 U.S.C. 1692a(6)) to
collect a debt. Id. at 6a-9a.

Next, the panel rejected other courts’ reliance on
“§ 1692i—‘Legal actions by debt collectors’—as evidence
that Congress intended the FDCPA to apply to mortgage
foreclosures.” App., infra, 9a. That section regulates per-
missible venue for “action[s] to enforce an interest in real
property securing the consumer’s obligation.” 15 U.S.C.
1692i(a)(1). Although other courts read this language as
necessarily confirming that “debt collection” includes
foreclosure actions (the subject of Section 1692i), the
panel “disagree[d].” Id. at 10a. It reasserted its view that
seeking non-judicial foreclosure falls outside Section
1692a(6), and it further noted that Section 1692i only co-
vers “judicial proceeding[s],” whereas “non-judicial’
foreclosures “plainly do[] not fall under this definition.”
Ibid.

Finally, the panel asserted that “policy considera-
tions” support its holding. App., tnfra, 10a. It reasoned
that applying the FDCPA in this context “would conflict
with Colorado mortgage foreclosure law.” Id. at 10a-11a
(citing two examples where Colo. R. Civ. P. 120 requires
“notice” arguably conflicting with the FDCPA). The panel
stated that “mortgage foreclosure is ‘an essential state in-
terest,” and found “no ‘clear and manifest’ intention on
the part of Congress to supplant state non-judicial fore-
closure law.” Id. at 11a. In doing so, the panel rejected

5 The panel earlier acknowledged commentary from the “Colorado
Rule 120 Committee” recommending, in response to “considerable
debate’” over the FDCPA’s applicability, that persons conducting
non-judicial foreclosures “comply” with the FDCPA, “notwith-
standing any provision of this Rule.”” App., infra, 6a n.3.
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other courts’ “contrary conclusion” that Congress would
not have intended to “immunize debt secured by real
property where foreclosure was used to collect the debt.”
Id. at 12a (citing conflicting decisions from the Third and
Fourth Circuits).t

The court accordingly “h[eld] that [respondent’s]
mere act of enforcing a security interest through a non-
judicial foreclosure proceeding does not fall under the
FDCPA.” App., infra, 12a.

REASONS FOR GRANTING THE PETITION

A. There Is A Clear And Intractable Conflict Regard-
ing Whether The FDCPA Covers Non-Judicial
Foreclosure Proceedings

The Tenth Circuit’s decision deepens a preexisting
“divi[sion]” over whether the FDCPA applies to non-judi-
cial foreclosures. App., infra, ba. That circuit conflict is
both clear and undeniable, and it should be resolved by
this Court.

1. a. The decision below directly conflicts with settled
law in the Fourth Circuit. In Wilson v. Draper & Gold-
berg, P.L.L.C., 443 F.3d 373 (4th Cir. 2006), as here, a
creditor hired a law firm to “foreclose” after the plaintiff
defaulted on a home loan. 443 F'.3d at 374. After receiving
the firm’s initial notice, the plaintiff wrote “to dispute the

6 The panel “left for another day” the distinet question whether
“more aggressive collection efforts leveraging the threat of foreclo-
sure into the payment of money” would “constitute ‘debt collection.”
App., infra, 12a. While both the Ninth and Tenth Circuits have raised
that possibility, the core split among the circuits is whether non-judi-
cial foreclosure without additional conduct qualifies as debt collec-
tion. Id. at 5a (acknowledging the conflict over this question). This is
why the panel recognized its holding was necessary to resolve the
rampant “confusion” in the lower courts. /d. at 3a, 6a & n.3.

"The court of appeals also disposed of petitioner’s state-law claims,
which are not at issue here. App., infra, 13a.
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debt and to request that [the firm] verify it” with the cred-
itor. Id. at 374-375. The firm instead “commenced foreclo-
sure proceedings.” Id. at 375. The plaintiff sued under the
FDCPA, “alleging that [the firm] violated the Act by fail-
ing to verify the debt, [and] by continuing collection ef-
forts after she had contested the debt.” Ibid.

On appeal, the Fourth Circuit held that attorneys “act-
ing in connection with a foreclosure can be ‘debt collec-
tors’ under the Act.” 473 F.3d at 375. It rejected the firm’s
argument that “foreclosing on a deed of trust is an en-
tirely different path [than collecting funds from a
debtor],”” and instead found that ““foreclosure is a method
of collecting a debt by acquiring and selling secured prop-
erty to satisfy a debt.” Id. at 376 (further rejecting the
notion that “[pJayment of funds is not the object of the
foreclosure action” and the lender is merely ““foreclosing
its interest in the property’”); contra App., mnfra, 7a-9a.
The court held that “foreclosure proceedings were used to
collect the debt,” and it refused to “create an enormous
loophole in the Act” for “foreclosure proceedings.” 443
F.3d at 376.

The Fourth Circuit also dismissed the firm’s reliance
on Section 1692a(6)’s additional definition for “‘the en-
forcement of security interests.” 443 F.3d at 378. The
court explained that this provision applies to entities like
repossessors, “whose only role in the debt collection pro-
cess is the enforcement of a security interest.” Ibid. The
“provision is not an exception to the definition of debt col-
lector, it is an inclusion to the term debt collector.” Ibid.
It therefore “does not exclude those who enforce security
interests but who also fall under the general definition.”
1bid. (citing Piper v. Portnoff Law Assocs., Ltd., 396 F.3d
227, 236 (3d Cir. 2005)).

The court accordingly “h[eld] that [the firm’s] foreclo-
sure action was an attempt to collect a ‘debt,” and the firm
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“can still be ‘debt collectors’ even if they were also enfore-
ing a security interest.” 443 F.3d at 378-379.

The Fourth Circuit reaffirmed Wilson in McCray v.
Fed. Home Loan Mortg. Corp., 839 F.3d 354 (4th Cir.
2016). As here, “Wells Fargo retained” a law firm “to pur-
sue foreclosure” after the plaintiff defaulted on a home
loan. 839 F.3d at 357. The court held that foreclosure ac-
tivities constitute ‘debt collection’: “in Wilson, we explic-
itly rejected the argument ‘that foreclosure * * * is not the
enforcement of an obligation to pay money or a “debt,” but
is [merely] a termination of the debtor’s equity of redemp-
tion relating to the debtor’s property.” Id. at 360. On the
contrary, the court found, “the whole reason that the [law
firm was] retained by Wells Fargo was to attempt,
through the process of foreclosure, to collect on the
$66,500 loan in default.” Ibid. (emphasis added). As the
court concluded, the firm’s “debt collection” was antici-
pated via foreclosure, and the